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OPINION

JUDGVENT COF TRI AL COURT AND
COURT OF APPEALS REVERSED. REI D, J.



This case presents for review the decision of the
probate court, affirmed by the Court of Appeals, that the
personal representative in this case may, in his discretion
distribute certain corporate stock in kind rather than sel
the stock and distribute the proceeds. The deci sion

m sconstrues applicable Iaw and is reversed.

The parties, Elizabeth T. Austin, appellant, and
Christy N. Austin and Robert C. Austin, Jr., appellees, are
the children and only descendants of the decedent, Mary
El i zabeth Ti nmons Austin, who by her last will and testanent
willed her entire estate to her husband, Robert C. Austin,
Sr. Pursuant to Tenn. Code Ann. § 31-1-103 (Supp. 1995), the
husband di scl ai med certain property, including 382 shares of
stock in Rolich Corporation. Pursuant to Tenn. Code Ann. §
32-3-105 (Supp. 1995), the disclained property passed to the

testatrix's children, equally.

During the adm nistration of the estate, the
appel l ees filed a notion requesting that the Rolich stock be
distributed in kind to the children equally. The appell ant
opposed the notion and insisted that the stock be sold and
the proceeds distributed to the parties equally. The probate
court granted the appellees' notion and ordered that the

stock be divided in kind. In arriving at that decision, the



court noted that "the authorities that [the appellant] has
cited appear to require the personal representative to
liquidate the entire personal estate to cash,"” but concl uded

that, since the stock was "capable of division and all ocation

much in the sanme way as noney," it would be distributed in
ki nd, even though the appellant's stock "will be virtually
wort hl ess.” The stock was val ued at $467,000 at the time of

t he decedent's deat h.

The Court of Appeals concurred with the probate
court's analysis.® After reviewing the statutory history of
the applicable statute, Tenn. Code Ann. § 30-2-303 (Supp.
1995), the Court of Appeals concluded that the substitution
of the word "may" for "shall"” in the 1932 revision of the
statute relieved personal representatives of the obligation
under prior law to convert personalty to cash, and authorized
the distribution of personalty in kind, in the discretion of

the personal representative.

I'n a dissent, Judge Herschel Franks agreed that the
statutes now "vest" the executor "with discretion to sell or
distribute in kind personal property where there can be
equality of division.”™ However, noting that the equal
di vision of stock in the closely held corporation would
di sadvant age t he appel |l ant, Judge Franks found that the
personal representative's division of the stock resulted in
an "unfair distribution of the distributees' interests in the
corporation" and consequently, was an "abuse of discretion”
by the personal representative.



The issue presented is a question of |aw,

consequently, the scope of reviewis de novo with no

presunption of correctness. See Tenn. R App. P. 13(d);

Uni on Carbide Corp. v. Huddleston, 854 S.W2d 87, 91 (Tenn.

1993).

It is the conclusion of this Court that the focus
of the present statute, and also its precursors, is on the
manner in which the sale may be nmade rather than the

obligation to sell.

Al t hough the certain origin of the rule has not
been di sclosed by the authorities relied upon by counsel or
the Court's research, historically, a personal representative
was required to convert personalty to cash prior to
di stribution, unless relieved of that duty by the provisions
of a wll or the consent of sui juris beneficiaries. The
nost ancient treatise conveniently available to the Court is

A Treatise on the Law of Executors and Adm nistrators,

originally published in 1883. The follow ng are excepts from

t hat wor k:

§ 339. igrvtirrtitiret e b b
vy b byerte - For the sake of an
efficient adm nistration of the estate
whi ch he represents, the absolute
control of the personal property of the
decedent, for purposes of his trust, is



vested by law in the executor or

adm ni strator, and he has the | ega

power to dispose of any and all of such
property at discretion. This rule, as
we have seen, prevails where no statute
opposes restraints; and while it is the
representative's duty to use reasonable
diligence in converting assets into
cash, for the general purposes of his
trust, the law permits him wthin
certain limts, to exercise a reasonable
di scretion as to the tine when he shal
make a transfer of assets, and the
manner in which his right of disposition
shal | be exerci sed.

LS 7 X T T O O T O I S
bbb trtrety bl oo The general
rule is that the representative's sale
of his decedent's personal property may
be either at private or public sale,
provi ded the sal e be reasonably prudent
and honest.

§ 506. it ldvtrd it vy ot
N N S A S

In order to distribute strictly under a
decree of distribution, the reduction of
the surplus to cash would seemto be
necessary. But such a course nust
soneti mes be highly di sadvantageous, in
these tines, especially where the estate
is alarge one; and it is preferable
wherever the distributees can be brought
into accord, to make a division
specifically or in kind, save so far as
a sal e may have been necessary for the
security and benefit of the estate in
course of adm nistration.

Janmes Schouler, A Treatise on the Law of Executors and

Adm nistrators 88 339, 34l, 506 (2d ed. 1889) (enphasis




added) .

Anot her respected author has coment ed:

Historically it was the function of an
executor to liquidate and distribute the
assets of the estate not specifically

di sposed of by the will, and, except
where a statute permts himto do so, it
woul d seem doubtful that an executor nay
conpel a general or residuary |legatee to
take distribution in kind unless the

wi || contains an express provision
permtting such distribution. In sone
states, however, the historical rule has
been reversed by statute, in that an
executor is without power to |iquidate
assets otherw se than as necessary to
neet cash requirements. Except for
assets that, under the will or under
such a statute, or by consent of the
beneficiaries, are to be distributed in
ki nd, the principles nentioned in the

| ast preceding section require the
executor to liquidate pronptly, |est he
be surcharged for a decline in val ues
before liquidation is actually made.

Eustace W Tonlinson, Adm nistration of Decedents'

Estates 8

7.6-2 (1972) (enphasi s added).

The court has not been referred to a Tennessee

case which addresses the issue directly. However,

sever al

Tennessee cases acknowl edge the duty of the personal

representative to |liquidate estate personalty. In

Uni on

Pl anters Nat'l Bank & Trust Co. v. Beeler, 172 Tenn. 317,

112

S.W2d 11 (1938), this Court, in response to the non-resident

beneficiari es'

contention that the inconme fromstock held by



the adm ni strator was not subject to the Tennessee incone

t ax, observed as foll ows:

[ The distributees] are only entitled to
the residue of the general estate after
t he personal representative has reduced
it to noney and has paid the decedent's
debts. Having only an inchoate right in
the surplus assets of the estate, the
heirs, whether resident or nonresident,
are not subject to the tax upon the

i ncome fromsecurities belonging to the
personal representative .

Id. at 12 (citations onmtted).

In Boulton v. Cochran, 41 Tenn. App. 43, 292

S.W2d 511, 519 (1954) the court stated:

The testatrix did not have to
aut hori ze the executor to reduce to
noney her residuary estate. Normally he
woul d have been required to do so.
Assum ng that she knew what her executor
would normally and legally do it appears
to us, and we so hold, that the above
residuary clause was correctly
interpreted by the Chancell or.

In Bradshaw v. Cruise, 51 Tenn. 260 (1871), in an

action challenging the terns of the sale of the decedent's
personal estate, this Court stated that it was the
admnistrator's "duty to sell the property, and so to sell as

to secure the best price for the benefit of the creditors and



distributees. In this matter he nust necessarily exercise a
di scretion, but in doing so, he nust risk the consequences of
an unwi se or rash exercise of that discretion.” 1d. at 2683.
The di scretion discussed obviously relates to the nanner of

sale, tine, place, and terns.

The statute, throughout its evolution, has
addressed how the sale is to be nmade and assunes the
necessity of a sale. The follow ng provisions of Chapter 7

of the Acts of 1797 support this concl usion.

4. tv it trictet, That so nuch of the
| aws which are in force and use in this
state as puts it in the power of the
sheriffs to sell estates, either
intestate or otherw se, is hereby
repeal ed and nmade void to all intents
and pur poses.

5. bt it wrpitri, That executors or
adm ni strators, are hereby authorized
and enpowered to enpl oy any person on
reasonable terns to make sal e of such
estates, agreeable to law, for the use
of the | egatees, any |aw, usage or
customto the contrary notw thstandi ng.

1 Edward Scott, Laws of the State of Tennessee 596 (1821).

That statute revoked the power of sheriffs to nmake the sales,
best owed t hat power on executors and adm nistrators, and
allowed themto enploy private persons to conduct the sales.

These sections were included as sections 2241 through 2245 in



the Tennessee Code of 1858, Title 3, Chapter 2, Article VIII

under the caption, "lnventory and Account of Sales."

The appel |l ees rely upon one of several changes
made in the 1932 Code of Tennessee. Section 2243 of the 1858
code becane Section 8191 of the 1932 code and was re-titled
"Sal e of Decedent's Effects, Tinme and Place."” That section

provi ded:

The executor or adm nistrator may nake
sal e of the goods and chattels of the
deceased to the highest bidder, on ten
days witten notice of the tine and

pl ace of sale, which place shall be the
usual residence of the deceased, or

ot her place deemed nore conveni ent by

t he executor or adm nistrator.

In this enactnent, "may nake sal e" was substituted for "shal
make sale.” |In 1977, this section becane Section 30-503 of
t he Tennessee Code Annotated. The current version of the
statute, Tenn. Code Ann. § 30-2-303, was enacted as

Chapter 140 of the Public Acts of 1985, and reads as foll ows:

Unl ess otherw se directed by the
will and unless the specific personal
property is the subject of a bequest,

t he personal representative of a testate
or intestate estate may, in the personal
representative's discretion, sell the
personal property of the decedent at
public or private sale, for cash or on
terms, in such manner and for such

-10-



prices as the personal representative
may deem advi sabl e; but the personal
representative shall not nmake a private
sale to the personal representative, to
busi ness associ ates, to nmenbers of the
personal representative's inmredi ate
famly or to their agents w thout court
approval or the witten consent of al
residuary distributees of the estate.
The personal representative may enpl oy
persons or firms to conduct the sale and
shal |l receive credit for all reasonable
expenses of the sale in the final
accounti ng.

Tenn. Code Ann. § 30-2-303 (Supp. 1995).

The | anguage and structure of this provision
conpel the conclusion that the discretion granted to the
personal representative relates to the procedure for selling
the decedent's personal property, not whether to sell. The
personal representative may sell at public or private sale,
t he personal representative nay denmand cash or allow terns of
paynment, the personal representative nmay deci de the manner of
sale and determne the prices. There is no language in this
section suggesting that the discretion given to the personal
representative relates to his authority to distribute in kind
or in cash. Nor is there |anguage that woul d gui de the

personal representative in exercising such discretion

Treatises on the adm nistration of estates in

-11-



Tennessee support the view that, unless relieved by the
provisions of a will or the consent of sui juris
beneficiaries, the personal representative of an estate is
obligated to convert personalty into cash during the

adm ni stration of the estate. Pritchard, recognized for many
years as a reliable authority, explains the current |aw as

foll ows:

the | aw does not contenplate the
di vi si on of personal property in specie,
but provides for reducing it to cash, so
that equal distribution may be made of
the surplus funds. However, if al
persons interested are sui juris and
agree to a division in kind of property
| eft after paynent of debts, or not
needed for that purpose, such a course
is not objectionable, if equality can be
attai ned and the adm ni strator stands
inmpartial. But the |egal nethod of
di scharging distributive shares is by
payi ng di stributees the anpunts to which
they severally are entitled in |awful
currency, and taking their receipts
therefor. This node is to be insisted
upon in every case, and unless al
di stributees otherwi se agree to a
division in kind, a departure fromit
can only be justified where it is
mani fest that its adoption will work
extraordi nary hardshi ps and equal |y
cl ear that specific division of the
chattels will not produce inequalities,
conplications and future litigation.

Jack W Robinson & Jeff Mbley, Pritchard on the Law of WIls

-12-



and Adninistration of Estates § 829 (5th ed. 1994).°7

Anot her authority on Tennessee probate | aw has witten:

A personal representative becones by | aw
vested with the whol e personal estate of
hi s decedent to such extent as that he
may sell the same and transfer a good
title to purchaser. Unless prohibited
or directed by the provision of a will a
personal representative is under
obligation to convert the persona
estate, that is chattels and the I|ike,
into noney by a sale either publicly or
privately.

Joseph Higgins, Adm nistration of Estates in Tennessee § 932

(1943) (enphasi s added).

This substantial authority prevails over the
appel l ees' reliance on the substitution of "may" for "shall"

in the ant ecedent statute.

The decision that the discretion granted to the
personal representative under the statute relates to the

manner in which the sale may be made and not to whether a

’See al so Robert Pritchard, Pritchard § 760 (1894);
Robert Pritchard, Pritchard § 760 (2d ed. 1928); 2 Harry
Phillips, Pritchard 8 760 (3d ed. 1955); 2 Harry Phillips &
Jack W Robinson, Pritchard 8 809 (4th ed. 1983); Pritchard
is "an authority recogni zed by both the bench and the bar of
this state,” and has been cited i nnunerable tinmes by
Tennessee courts. Anerican Nat'l. Bank & Trust Co. V.
Mander, 36 Tenn. App. 220, 253 S.W2d 994, 999 (|952).

- 13-



sale will be nmade, renders unnecessary an exam nation of the
basi s on which the personal representative decided to nake
distribution of the Rolich stock in kind, even though,
according to the trial court, that decision would have

rendered the appellant's stock in the corporation worthl ess.

Ll

The trial court and the Court of Appeals erred in
deci ding that the personal representative could, in his
di scretion, distribute the stock in kind. The personal
representative is required to sell the stock, pursuant to the
provi sions of Tenn. Code Ann. 8§ 30-2-303, and distribute the

proceeds anong the beneficiaries equally.

Costs are taxed agai nst the appellees, Christy N

Austin and Robert C. Austin, Jr.

Rei d, J.

Concur:

Anderson, C. J., Drowota, Birch
and Wiite, JJ.

-14-



